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ISSUES PRESENTED FOR REVIEW

1. DOES THE ALIMONY REFORM ACT OPERATE TO REQUIRE,

WITH LIMITED EXCEPTIONS, TERMINATION OF EXISTING

ALIMONY AWARDS UPON THE PAYOR REACHING FULL

RETIREMENT AGE WITHOUT A MATERIAL CHANGE OF

CIRCUMSTANCE OCCURRING AFTER ENTRY OF THE ALIMONY

JUDGMENT?

2. TO WHAT EXTENT DO THE ASSETS AVAILABLE TO A LONG

DIVORCED COUPLE, WHO ARE PAST THE AGE OF

RETIREMENT AND ARE RETIRED, FIGURE IN THE

DETERMINATION OF NEED NECESSARY TO SUPPORT AN

AWARD OF ALIMONY?

STATEMENT OF THE CASE

Nature of the Case:

This is an appeal from a bench trial, Crawford,

J., in the Berkshire Probate and Family Court. The

genesis of phis trial was a complaint for modification

of alimony filed by Joseph W. Doktor (hereinafter Mr.

Doktor) on June 21, 2013 and served on the

-- -- -- ------d_efenda~t/appel-lee-,-..--Dorothy--A-.---Do-kto-r--.-(-h-e-r..e-~aft.er -Ms--. -- -.

Doktor), on June 27, 2013. The complaint for

modification of alimony alleged that: (1) the parties

were divorced on January 1, 19921; (2) pursuant to an

agreement of the parties presented to and accepted by

the Court, Mr. Doktor was ordered to pay Ms. Doktor

$200.00 per week in alimony; (3) since that time Mr.

1 This date from the complaint for modification is
incorrect. The judgment nisi is dated January 10,
1992 .
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Doktor had retired and is past the normal age of

retirement for Social Security benefits; (4) it is

March 1, 2013 or after and the alimony payor has

reached full retirement age as defined in M.G.L.c. 208

§ 48 or will reach full retirement age on or before

March 1, 2015. Said complaint requested that: "... this

Court order that the above referenced judgment be

modified by: terminating the alimony order."

An amended complaint for the modification of

alimony (motion to amend was allowed on February 10,

2014), added to paragraph 5 that, "Ms. Doktor is no

longer in need of alimony."

Proceedings Below and Disposition:

As noted above, the complaint for modification

(App. 182) seeking termination of alimony was filed by

Mr. Doktor on June 21, 2013 and served on Ms. Doktor

on June 27, 2013. Ms. Doktor filed an answer and

counterclaim on July 18, 2013. Mr. Doktor filed an

answer to Mrs. Doktor's counterclaim on August 7,

2013. Pursuant to order of the trial court, a pre-

trial conference was held on January 29, 2014. By

order of the trial court dated February 3, 2014, trial

was scheduled for February 11, 2014 at 9:00 AM. A

stipulation of uncontested facts (App. 2) was filed on

5



February 7, 2014. Mr. Doktor's motion to amend the

complaint for modification was filed on February 7,

2014. Updated financial statements for both parties

(App. 52 and 58) were filed on the day of trial,

February 11, 2014, along with an exhibit book as

specified by earlier trial court order. There were no

objections to any trial exhibits. The trial was

completed the same day and taken under advisement by

the trial judge.

On February 26, 2014 Mr. Doktor's motion to amend

was allowed. That same day the trial judge, Crawford,

J., entered findings of fact, conclusions of law, and

rationale (App. 186) and entered judgment dismissing

Mr. Doktor's (amended) complaint for modification

(App. 196). Mr. Doktor filed a timely notice of

appeal on March 17, 2014.

STATEMENT OF THE FACTS

Mr. Doktor was born on April 22, 1944 and was 69

years of age at the time of trial. Ms. Doktor was

born on May 17, 1945 and was 68 years of age at the

time of trial. According to the United States Social

Security Administration

(www.ssa.gov/pubs/ageincrease.htm}, the full

retirement age for both parties is 66 years of age.
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The parties were married on September 21, 1968. Under

the definitions of the Alimony Reform Act of 2011, the

length of the Doktor's marriage was more than 20

years, having been married in 1968 and having filed

for divorce in 1991. The parties entered into a

Marital Settlement Agreement on November 6, 1991,

which was incorporated into a Judgment of Divorce on

or about January 10, 1992. The parties divided their

marital assets approximately equally at the time of

the divorce. Pursuant to an agreement, that merged in

part and survived in part with the Judgment of the

Court, Mr. Doktor was ordered to pay $200.00 per week

in alimony to Ms. Doktor. The above noted alimony

provision merged with the Judgment of the Court and

did not survive as an independent contract. Said

agreement calls for alimony to end upon the death or

remarriage of Ms. Doktor. (App. 2-3)

According to her financial statement filed at

trial, Ms. Doktor had $785,859.57 in financial and

other liquid assets. (App. 58) According to his

financial statement filed at trial, Mr. Doktor had

$290,552.53 in financial and other liquid assets at

his disposal. (App. 52) Ms. Doktor has also, since

the divorce 1992, inherited stock from her mother



valued at trial at $61,000.00. (App. 60, 153) Ms.

Doktor also inherited from a friend, since the

divorce, a condominium in Florida valued at trial at

$75,000.00. (App. 62, 154) Mr. Doktor inherited from

his mother, since the divorce, $34,912.41 in cash and

cash equivalent assets and land he estimates is worth

$24,960.00. (App. 110-111)

Ms. Doktor testified that she has had migraine

headaches her entire life. (App. 132) She also

testified that Mr. Doktor suffered from migraines

during the marriage. (App. 162) Ms. Doktor testified

that she suffered from stress related fibromyalgia.

(App. 132)

Ms. Doktor testified that she has spent about

$50,000.00 from the General Electric Savings and

Security funds allocated to her at the time of the

divorce. Most recently, $9,000.00 for the oldest

daughter's wedding. (App. 150)

Ms. Doktor testified that the $68,000.00 home

equity loan was accumulated by using her home equity

line of credit to pay the occasional large bill.

(App. 151) Ms. Doktor testified that the $4.,000.00

Capital One loan was obtained to make an investment.

(App. 152)



Ms. Doktor testified that she could not recall if

the UBS IRA existed at the time of the divorce. (App.

153) 1991 financial statements show no UBS IRA.

(App. 6-7) 2001 financial statement shows only

Fidelity IRA and GE savings and security. (App. 17-

22) 2013 financial statement shows Fidelity IRA, GE

savings and security, and UBS IRA. (App. 28-36)

Ms. Doktor testified that she spent $38,000.00

between 2007 and 2012 assisting daughter Jody with

travel, auditions, and moving back East from Michigan.

(App. 157)

Ms. Doktor testified on cross examination that

between August 16, 2013 and January 24, 2014, a time

period within the pendency of this modification

complaint, she increased the rate at which she was

paying off the Capital One investment loan and engaged

in more gift giving. (App. 175) Specifically, the

she increased the rate of payment on the Capital One

investment loan by $53.85 per week and increased gift

giving by $48.07 per week. (App. 175-176) Also,

throughout this same time period, Ms. Doktor's Florida

condominium was generating a loss of $177.33 per week.

App. 28-36, 43-51) The loss generated by the
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condominium dropped to $53.25 per week as of the day

of trial. (App. 58-66)

ARGUMENT

1. THE TRIAL COURT ERRED IN ENGRAFTING THE NEED FOR

A MATERIAL CHANGE IN CIRCUMSTANCE UPON THE CLEAR

LANGUAGE OF M.G.L.C. 208 ~ 49 (f) TERMINATING

ALIMONY UPON THE PAYOR REACHING FULL RETIREMENT

AGE.

M.G.L.c. 208 ~ 49(f)2 states, "Once issued, general

term alimony orders shall terminate upon the payor

attaining the full retirement age." The first

sentence of the second paragraph of Section 4(b) of

Chapter 124 of the Acts of 2011 states, "Existing

alimony awards shall be deemed general term alimony."

The trial court's error begins with the incomplete

assertion that, "Section 4 provide s. that section 49 of

the Alimony Reform Act will apply prospectively to

judgments entered on or after March 1, 2012.i3 The

actual language is, "Section 49 of chapter 208 of the

General Laws shall apply prospectively, such that

alimony judgments entered before March 1, 2012 shall

2 M.G.L.c. 208 ~ 49 is included in the Brief
Addendum.

3 See page 8 of the trial court's findings of fact,
conclusions of law and rationale, which is included in

the Brief Addendum and at App. 186.
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terminate only under such judgments, under a

subsequent modification or as otherwise provided for

in this act."4 [emphasis supplied]

The trial court's failure to recognize that the

Alimony Reform Act does apply to orders made before

March 1, 2012, where provided for in the Act itself,

caused the trial court to analyze the Act under the

mistaken belief that only those general term alimony

orders that exceed the durational limits set forth in

M.G.L.c. 208 ~ 49 can be terminated by the operation

of the Alimony Reform Act without a showing of a

material change of circumstance. That durational

limit language is found in the second sentence of the

second paragraph of Section 4(b) of Chapter 124 of the

Acts of 2011.5

The flawed chain of reasoning continues with the

assertion that, because M.G.L.c. 208 ~ 49(f) is not a

durational limit (durational limits are found in

M.G.L.c. 208 § 49(b)), a material change of

4 Section 4(a) of Chapter 124 of the Acts of 2011,

which is included in Brief Addendum.

5 "Existing alimony awards which exceed the

durational limits established in said section 49 of

said chapter 208 shall be modified upon a complaint

for modification without additional material change of

circumstance, unless the court finds that deviation

from the durational limits is warranted."
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circumstance must be shown before alimony may be

terminated due to the payor reaching full retirement

age under M.G.L.c. 208 ~ 49(f).

This conclusion flies in the face of the plain

language of M.G.L.c. 208 ~ 49(f). Furthermore, the

trial court's interpretation renders meaningless the

language in M.G.L.c. 208 ~ 49(f)(2)(i and ii)6, which

establishes the limited conditions under which

existing alimony orders may be extended after a payor

reaches full retirement age.

The fact that M.G.L.c. 208 ~ 49 (f) was intended by

the legislature to be a mandatory basis, with some

limited exceptions, for the termination of alimony

upon the payor reaching full retirement age is further

reinforced by Section 6 of Chapter 124 of the Acts of

2011. Section 6 specifically excepts the filing of

complaints for modification based on a payor reaching

retirement age from the more delayed and staggered

filing dates applicable to those seeking modification

6 "(2) the court may grant a recipient an extension
of an existing alimony order for good cause shown;
provided, however, that in granting an extension, the
court shall enter written findings of:

(i) a material change of circumstance that occurred
after entry of the alimony judgment; and

(ii) reasons for the extension that are supported by
clear and convincing evidence."
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based upon exceeding the durational limits of M.G.L.c.

208 ~ 49(b).

Both the Supreme Judicial Court and the Appeals

Court have held, on many occasions, "We interpret a

statute according to the intent of the Legislature.

Commonwealth v. Galvin, 388 Mass. 326, 328, 446 N.E.2d

391 (1983). '[T]he primary source of insight into the

intent of the Legislature is the language of the

statute,' International Fid. Ins. Co. v. Wilson, 387

Mass. 841, 853, 443 N.E.2d 1308 (1983), and that is

our starting point. Simon v. State Examiners of

Electricians, 395 Mass. 238, 242, 479 N.E.2d 649

(1985). Statutory language should be given effect

consistent with its plain meaning. Where, as here,

that language is clear and unambiguous, it is

conclusive as to the intent of the Legislature.

Commonwealth v. Clerk-Magistrate of the W. Roxbury

Div. of the Dist. Court Dep t, 439 Mass. 352, 355-356,

787 N.E.2d 1032 (2003)." Commissioner of Correction v.

Superior Ct. Dept. of the Trial Ct., 446 Mass. 123,

124, 842 N.E.2d 926 (2006)."' Also, "Thus, we attempt

to interpret statutes addressing the same subject

~ Patriot Resorts v. Register of Deeds, 71

Mass.App.Ct. 114, 117, 879 N.E.2d 716, 719 (2008).
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matter harmoniously, "so that effect is given to every

provision in all of them." 2B Singer, Sutherland

Statutory Construction § 51.02, at 122 (5th ed.

1992).i8 The trial court's interpretation of the.

Alimony Reform Act ignores the plain meaning of the

statute's language, omits important provisions

necessary for proper statutory construction, and fails

to harmonize the various provisions of the Act, so as

to give meaning and effect to all the statute's terms.

As noted above in the Statement of the Case, Ms.

Doktor has and continues to incur substantial losses

in maintaining her Florida income property so that she

might retire there someday. (App. 154) She chooses

to significantly subsidize an adult child (App. 150-

157) while expressing concern about the possible need

for and cost of long term care. (App. 156) A need

and potential cost that confronts all persons in their

late sixties, including Mr. Doktor.

Ms. Doktor's testimony about her migraines is not a

change in circumstance that might support an extension

of the existing alimony order. They cannot be a

change of circumstance, because, Ms. Doktor had

8 Green v. Wyman-Gordon Company, 422 Mass. 551, 554,
664 N.E.2d 808, 811 (1996).
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migraines long before the divorce. Her other medical

complaints, unsupported by medical records or expert

testimony, appear episodic. There is no evidence that

these conditions are chronic so as to significantly

impair Ms. Doktor's ability to function beyond the.

effects of age that-both Mr. Doktor and Ms. Doktor

might expect over time. Consequently, Ms. Doktor has

made no clear and convincing showing of a material

change of circumstance needed to justify an extension

of the existing alimony order, as required by the

plain language of M.G.L.c. 208 § 49(f)(2).

2. WHERE PARTIES LONG DIVORCED ARE RETIRED, AND BOTH

HAVE ASSETS TO DRAW UPON, THOSE ASSETS SHOULD BE

CONSIDERED IN DETERMINING THE NEED FOR AND THE

ABILITY TO PAY ALIMONY.

__

According to the financial statements filed by the

parties at trial,9 Ms. Doktor had at her disposal

$785,859.57 in financial and other liquid assets. Mr.

Doktor had $290,552.53 in financial and other liquid

assets at his disposal. It was stipulated by the

parties and found by the judge that, at the time of

the divorce in 1992, the parties had divided their

9 App. 52-57 and 58-66.
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assets approximately equally. (App. 2) Also, there

was evidence that Ms. Doktor inherited some assets

from her mother in 1995 and inherited a condominium in

Florida. (App. 153, 154) Mr. Doktor had recently

received some assets, by inheritance, from his mother.

(App. 110-111)

The question, which appears to be one of first

impression in Massachusetts, is whether and to what

extent should assets available to retired divorced

parties be considered in determining alimony in the

context of a complaint for modification.

In the case of Katz v. Katz,10 the Supreme Judicial

Court held, "Capital assets should be used to evaluate

a supporting spouse's ability to pay alimony in a

modification proceeding. See Krokyn v. Krokyn, 378

Mass. 206, 213-216 (1979); Schuler v. Schuler, 382

Mass. at 375-376; Pa gar v. Pa gar, 9 Mass. App. Ct. at

8; Cooper v. Cooper, 43 Mass. App. Ct. 51, 53 (1997).

"Common sense and basic concepts of fairness support

the notion that ownership of a valuable asset

demonstrates ability to pay without further inquiry as

l0 55 Mass.App.ct. 472, 772 N.E.2d 39 (2002) and

cases cited therein.



to whether payment can be enforced directly against

the asset. The law does not require that an

obligor be allowed to enjoy an asset -- such as a

valuable home or the beneficial interest in a

spendthrift trust -- while he neglects to provide for

those persons whom he is legally required to support."

Krokyn v. Krokyn, supra at 213-214,11

Surely the converse must be true as well. Capital

assets should be used. to evaluate a supported spouse's

need for alimony in a modification proceeding. The

above proposition is further supported by the

longstanding rule that, "An award of alimony is

improper absent a finding of financial need on the

part of the recipient spouse."12

It can be expected that Ms. Doktor will defend on
__

this point by invoking another longstanding rule.

Specifically, a former spouse "should not be required

to deplete her assets in order to maintain herself.i13

However, here again, the converse' must be true as

well. A former spouse paying alimony should not be

11 Id. at Mass. 481, N.E.2d 46.
lz Zeghibe v. Zeghibe, 82 Mass.App.Ct. 614, 618, 976

N.E.2d 824, 827 (2012), and cases cited therein.
13 Downey v. Downey, 55 Mass.App.Ct. 812, 818, 774

N.E.2d 1149, 1154 (2002).
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required to deplete his assets in order to maintain a

recipient spouse that has substantially more liquid

assets than the payor. Also, the above non-depletion

rule, so-called, begs the question, in the instant

case and those like it, of, if not now, when?

A rule that a recipient former spouse should not

have to deplete assets to survive, if the other former

spouse has the means to contribute, makes the most

sense during that phase of life when most people are

working and likely attempting to accumulate assets for

use in retirement. The basis in logic and common

sense for that rule disappears when the divorced

parties are retired.

Retirement is, almost by definition, a phase of

__ life when people slow or stop working and earning and
__ _ _ _.

instead rely upon unearned income (pensions, interest,

dividends) and drawing upon accumulated assets to meet

their needs. If such accumulated assets should be

part and parcel of a court's calculation of the need

and ability to pay alimony, then it cannot make sense

to award or continue alimony when the recipient has

more than two and one-half times the assets of the

payor.

is



Perhaps the best way to view this issue is to

examine how long Ms. Doktor's financial and liquid

assets might last at various drawdown.rates. As of

the date of trial, Ms. Doktor's net income19 was

$536.01. Her weekly expenses and debt servicels was

$782.79. (App. 58) The resulting deficit was $246.78

per week. Her yearly deficit was $12,832.56. If we

conservatively assume that unexpected expenses will

occur and that Ms. Doktor may wish to live less

frugally in the future, then it is reasonable to

assume that Ms. Doktor may draw down her assets at a

rate of $25,000.00 per year. At that rate, and

further conservatively assuming no return on

investment, Ms. Doktor would exhaust her financial and

liquid assets in 31.43 years. Ms. Doktor would be 100

years old at that time.

If we eliminate the $200.00 per week alimony, the

yearly deficit increases by $10,400.00. If we raise

the above $25,000.00 per year hypothetical asset draw

down to $35,000.00 to account for the end of alimony,

14 Which includes her claimed loss on her Florida
condominium, discussed earlier in this Brief, and did
not include interest and dividends on assets
distributed to her in the divorce over 20 years ago.

15 Which includes payments on her Capital One
investment loan and $67.30 per week in gifting.
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and continue to conservatively assume no return on

investment, Ms. Doktor would exhaust her financial and

liquid assets in 22.45 years. Ms. Doktor would be 91

years old at that time.

Under these circumstances, saying that Ms. Doktor

needs alimony surely strains the concept of need

beyond recognition. Especially given that, "A person

does not have an absolute right to live a lifestyle to

which he or she has been accustomed in a marriage to

the detriment of the provider spouse,i16

CONCLUSION

Therefore, the Appellant, Joseph W. Doktor,

requests that this Honorable Court:

1. Vacate the dismissal of the complaint for

modification, as amended;

2. Order entry of a judgment of modification

terminating Mr. Doktor's obligation to pay

alimony retroactive to June 27, 2013, the date of

service of the instant complaint for modification

on Ms. Doktor;

3. Grant such other relief as the Court deems

appropriate.

16 Heins v. Ledis, 422 Mass. 477, 484, 664 H.E.2d 10,
16 (1996).
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Commonwealth of Massachusetts
The Trial Courf

Probate and Family Court
Berkshire Division Docket No.91D0183DV

JOSEPH W. DOKT~R, Plaintiff

v.

DOROTHY Q. DOKTOR, Defendant

FINDINGS OF FACT, CONCLUSIONS

OF LAW AND RATlONAlE

Upon the Complaint for Modification of Alimony filed June 21, 2013, as amended on
February 10, 2014 after trial on February 11, 2014, at which the Plaintiff (hereinafter
referred to as the "Husband") was present and represented- by counsel and the
Defendant (hereinafter referred to as the "~fe"} was present and represented by
counsel, based upon the credible tes~mony and exhibits, THE COURT FINDS THAT:

- ~ _ -- - _: _ . FJNDINGS _OF FACT -- ---_ _ _ _ _ _ _ _ . .

RELEVANT. PROCEDURAL. HISTORY

1 _ A Judgment of Divorce Nisi was issued by this Court (Sacco, J.) on January 10,
7992, which incorporated the parfies' Separation Agreement. Said Agreement, in
part, equally divided the parties' marital assets and provided thaf the Husband was
to pay alimony to the Wife in the amount of $200 per week until the Wife's death or
remarriage. The alimony portion of the Agreement was merged with the Judgment
and did not survive as an independent contract.

Page 1 of I 1
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2. In 2000, the Husband filed a Complaint for Modifica~on to Terminate his child

support obligation, and the Wife filed an answer and counterclaim seeking an

increase in alimony because of the termination in child support. The. Husband
amended his complaint to seek a termination or reduction in alimony. He retired of
age 57, during the pendency of that complaint. A trial took place over a period of
three days between September 2004 and December 200'I. A Judgment of

Modification was issued by the Court on January 18, 2002 (Lapointe, J.) wherein
,~ the Court terminated child support, and issued a Judgment for the Wife on that

portion of the complaint which demanded a fermina#ion of the Husband's obligation
to pay alimony, insofar "as circumstances have not changed fo sufficiently sa as to
warrant modification of the prior Judgment"

FACTUAL FINDINGS

3. The Husband was bom on April 22, 1944, and is currently 69 years of age.

4. The Wife was born on May 17, 1945, and is cunentiy 68 years of age.

5. According to the United States Social Security Administration, The foal) retirement

age for both parties is 66 years of age, and the Wife's life expectancy is age 87.

~ 6. The parties were married on September 20, 7 968. Under the definitions of The

Alimony Reform Act of 209 7, the length of tine parties' marriage was more than 20
years.

7. The Nusband is trained as a electrical engineer. He has a bachelor's degree in
electrical engineering from the University of Massachusetts and took classes
towards a graduate degree at Union College. He worked for the majority of his
career for General Electric, from which he retired in 2001 at age 57. He was
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working full-time at the time of the parties' divorce.

8. The Wife has a degree in medical technology from Springfield College. She
received this degree in 't968. She last worked in this field in 1973.

9. The parties married when the Wife was 23 years old and the Husband way 24
years old. They were both working at fhe time of the marriage. The Husband's job
often required them to move during the first five years of the marriage. Following
each move, the Wife was a61e to find a job at a local hospital. At the end of this
five year period, the parties moved to the Piftsfe(d area, where they have
remained.

10. The Wife worked in the field of medical technology until '1973, when she !eft the
work force to work on the home the parfies were building. They built a home
using much of their own tabor.

11. i'he parties' first child, Jody. was bom in 1975. Their second child, Christine, was
born in 1977. They had a traditional marriage after the children were bom. The

__
Wife took care_of the.househofd,.,incfuding c(eantng, cooking and, caring_for #ham :____. _ _ ___ __ _
children. She was responsible for paying the household bills. The children
participated in many e~racurricular activities, including sports, language lessons,
music lessons and church. The Mother was responsible for faking the children to
these evenfs. She volunteered in the children's schools during their childhood, at
one point being paid for work for whicf~ she had previously volunteered. She also
got paid a small amount to work as a "mystery shopper in local stares.

12. The Husband was the primary wage earner during the parties' marriage. The Wife
did not earn significant amounts of money after the children were bom. At the time
of the divorce, the Husband's gross weekly income was $1,428.66, and the Wtfe's

i
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income was $100 per week from dividends and interest and $320 from child

support which she was receiving from the Husband.

'i 3. During the marriage, the parties lived in fhe home they built, which was a 4

bedroom, 2 %bath colonial on 4 %Z acres of land. The family traveled regufarfy.

The parties and the children took a big vacation togefher every year. f n addition,

the Wife and the children and Fier mother took a big vacation each year. The Wife

~, often traveled with the Husband when he had business trips. The par#ies drove

nice cars during the marriage. They went to music concerts and often dined out

The Husband purchased jewelry for fhe Wife during the marriage.

14. Alter the divorce, the parties sold the marital home. The Wife at some point

purchased a modest house in Dalton that was built in 1885. The Husband used his

proceeds of the sate of the marital home to pay off the mortgage of the home in

which he lives with his Curren#wife, Rita. Their home. is in Rita's name.

15. Fallowing the divorce, the Wife began working as a driver. She didn't go back to

being a medical technician because so much had changed in the field during the

- lime she was-outside the work-force.--At-the-time of ttie 2000 Comp(a~nt.for--- - - - - -.

Modification, she was working for Tobi's Umo Service and .was earning $79.00 per

week. She continues to work as a driver for friends, but no longer for a company.

During the gendency of this Cornp[aint, she has earned befween $40 and $46.15

`'~ per week from this work.

16. The Husband has paid $200 per week alimony since the pa~ies' divorce.

17. In addition to her income from her employment and alimony, the Wife receives

$197 per week from social security and $232.42 per week as dividends from the

General Elecfic Company Savings and Security Investments, which she received
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as part of the property settlement at the time of the divorce. She receives $144.26
per week from her share of the Husband's pension.

18. in 1996, the Wife inherited from a friend a condominium in Florida, which she
rents. At the time she inherited the property, she was able to rent it for $9,450 per
month. Due to changes in the Florida real estate market, she now rents it for $83Q
per month. She lists the propecfy with a Realtor. In 2013, she had gross receipts

,~ of $9,130 from renting- the property. Her expenses exceeded gross receipts,
resulting in a toss of $53.25 per week. Ner rental expenses as listed on her
financial.-statement dated February 11, 2014 are reasonable. in 2012, she did not
have a tenant for approximately six months of ~e year, which resulted in gross
rental receipts of $4,000 far the year and a loss of $177.33 per week. Again, the
rental expenses.for this period are reasonable. She would like to keep the
condominium with the plan of refiring there at some point She believes the market
will improve. The Wife's desire to keep this property, white understandable, is not
reasonable given the fact that she takes on a foss on the property. in determining

her need for alimony, the Court has not credited her~with a loss of $ 3.25 per weep

for this properly.

79. 7'he Wif~'s.week(y expenses, including payment of liabilities, are approximately
$634.49 per week. During the pendency of this litigation, the Wife expended more

money for gifts due to the parties' daughter's wedding and fhe birth of a first

~ grandchild. The Court has not included these additional sums paid, given the fact

that they appear not to be regular, on-going expenses. In addition, the Wife began
paying $100 per week toward a Capital One loan', rather tf~an the $46.15 per week
she was paying in August of 2013. The Court has credited her with $4fi.15 per

week toward this liability. The Wife seeks discounts for gas for her car, drives a

~ The Wife borrowed money to make a contsibutton to her IRA.
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cheaper, more fuel efficient car for her personal use (and reserves the more costly
car for driving for which she is paid) and clips coupons to save money. Her
adjusted $634.49 weekly expenses are reasonable.

20. The Wife has continued to travel since the divorce, but not so frequently or lavishly
as she was able to do so during the marriage. She has saved credif card "poin#s"
which she used for airfare and hotels, which has atfowed her to travel at a low cost.

,~ She and the parties' youngest daughter spent a month in Australia when the
daughter graduated from college. The Wife paid approximately $9,000 for this trip.
She also traveled to meet this daughter in Europe when the child was a student,
staying with the child's "host families." She spent less than $1,000 peririp.

21. The Wife's assets include the home where she resides, which has equity of
$109,000. She owned this home outright, but was required at some point to taEce
an equity line of credit in order to make ends meet. She has currently borrowed
$68,000 against this line of credit. The Wife has a General Electric Savings and
Security Account worth $375,839, a Fidelity IRA worth. $314,392 and a UBS IRA
worth $30,361. The Wife received the GE account and the fidelity account as her
shace_of#he-asset-divas~on-a#.the:#tme _af the divo~ce:~ .At some:pomt-she~~cquir_ed. __ _
the USB IRA.

22. (n addi~on to the condominium in F1o~ida and the home, in which she resides, the
`~ ~fe also owns land, which she received as part of the parties' divorce settlement.

23. The Wife is not able to meet her current reasonable expenses from income without
alimony, unless she invades her assets.

divorce.
ZThe parties have stipulated that they divided their marital assets approximately equally at the time of the
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24. The parties have stipulated that the Husband has the ability fo-pay the current
alimony award, so the Caurt has not made findings as to his income, expenses,
assets or abitiiy to pay alimony.

25. Both parties appeared to have suffered from migraines during the marriage. The
Wife continues to suffer from them, which when they occur, prevent her from
working. She has approximately two per month, the most recent one occurring
within the fwo weeks proceeding the trial. Atone point she was able to take
medication for her migraines which allowed her to work, however, she has now
been diagnosed with colitis and the medication interteres with this condition, so she
is unable to take i~ any longer. This means that she must take a medication that
contains codeine, which prevents her from working.

26. The V11ife suffers also suffers from an autoimmune disorder which has varying
symptoms. She devefaped #his disorder in 2002 following an aftack by a cad She
has developed ~bromyalgia since the divorce, and has recentty been diagnosed
with ischemic colitis. There was no evidence at trial as to whether these condoions
prevent her from working.

__ - __
27. The Wife worries about her health and how it wiA affect her future. She does not

have long-term care insurance and plans to use her assets to provide in-home or
nursing home care if she needs it.

28. The Wife credibly testified that she counted on the alimony being avaifab(e to her,
and as a result, used some of her assets #o pay expenses relating to the children.
She is credible in her testimony that she would not have done so if she thought
alimony would terminate. During the period that the parties' youngest child was in
law school, the Wife contributed $1,000 per month to her living expenses. She
helped the parties' oldest child pay for her masters degree. She credibly reports
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thaf during the period of 2007 through 2012, she spent $38,000 on Jody, assisting
her with- her career as an opera singer.

RATIONALE AND CONCLUSIONS OF LAW

,,, The Husband argues that because he is 69 years otd, he is enfitled as a matter of law to
termination of his alimony obligation based on G.L. ch. 208, §49(f~, which was added by
Ch. 124 of the Acts of 2011, also known as the Alimony Reform Act (Act). G.L. ch. 208,
§48(fl provides that "[oJnce issued, general term alimony orders shall terminate upon the
payor attaining fu!( retirement age."

Tf~e parties' Judgment of Divorce Nisi provides for what is now defined as general term
alimony,. i.e. "the periodic payment of support fo a recipient spouse who is economically
dependent." (See G.L. c. 208 s. 48).

The Court disagrees with the Husband's interpretation of the application of the Act to his
alimon_y__obligation.. The effect_of the-:Act on-alimony_ orders m =existence-prior to its,_ _ _ :..: --
passage is found in sections 4.5 and 6 of Ch. 124 of the Acts of 2019. Section 4
provides that section 49 of the Alimony Reform Act will apply prospectively to judgments
entered on or after March 1, 2012. The Judgment of Divorce Nisi in this case entered on
January 10, 'i 992_ Section 4 sets forth the standard of review for modifications for
alimony awards existing prior to the passage of the Act, as in this case. Specifically, an
existing alimony award that exceeds the durafional limits in Section 49 of the Act shall
be modified without an additional material change in circumstances "unless the court
finds that deviation from the durational limits is warranted." !n alt other regards, the Act
°shall not be deemed a material change of circumstances that warrants modification of
the amount of existing alimony judgments..." Ch. 124 of the Acts of 2011, Section 4(b).
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This Court concludes that the "durational limits" referred to in Section 4 as an exception
to the requirement of a material change of circumstances fa warrant a modification does
not apply to Section 49(f~, which governs the payor attaining the full retirement age. The
Court reaches this conclusion based upon the plain language of the statute, wherein
Section 49(b) specifically refers to "durationat limits" .when if describes the length of
alimony based upon the length of the marriage. Section 49(f} does not use the term
"du~ational limits" with respect to termination of alimony after refirement The Court
concludes that if the legislature intended that Secfion 49(~ be a "durational limit" far
purposes of not requiring a material change of circumstances as a prerequisite to a

. ~ modification, it would have included that term in that provision. See Adopfion of Dail,
460 Mass. 72 (2011), wherein the Supreme Judicial Court {SJC) stales: "we do not read
info the statute a provision which the Legislature did not see fit to put there nor add
words that the l.egisfature had an option ta, but chose not to include"; and Okoli v. Okoli
{I), 81 Mass. App. Ct.371 (2012) wherein the Appeals Court states: "We may not read
into the stafute a provision which the Legislature did not see flt #o put there, whether the
omission came from inadvertence or set purpose." 3 to its recent opinion in the case of
Care and Protection of Jamison, SJC-11452 (Feb. 20, 2074), fhe SJG states: ̀5ruhere the
words of a statufe are clear on their face, we deem them conclusive as to legislative
intent, Sterilife Corp, v._Continenta) Cas. Co., 397_Mass._83Z.,839 (1986 and "s_'r~Qly__:_: - __ --~— - ---- ___ --end our analysis." Adams v. Boston, 461 Mass. 602, 609 (2092).4

~E

The Husband has not shown that (here is a material change of circumstances to
warrant a modification of has alimony. By his own admission, he continues to have the

The Court notes that SectFon 6 of the Act allows a payor who has reached fuA retirement age or willdo so before March 1, ZOlS to file a complaint for modfiption on or aRerMarch 1, 2013, however,nothing herein removes the requirement that the Husband prove that thecae has been a matedafcJ~ange of cFrcumstances to warrant a madificalion.

The Caurt Hales that as of the date of the issuance of these Findings of Fads Conclusion of Lawartd Rationale, this opinion ~S a sip opinion and is subject to revision.
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ability to pay alimony. Insofar as the Court finds that fhe Wife continues to require
alimony to meet her expenses, it is appropriate that alimony continue. See Pierce v.
Pierce, 455 Mass. 286, wherein the SJC states ftiaf continuation of alimony is
appropriate even after the payoffs retirement if among other factors, the former wife
cannot meet her fnanciai needs without atimany.

The Court also has considered the effect of the parties' Agreement with respect to the
termination of alimony. "R judge who modifies a divorce judgment does not write on a
tabula rasa. To the extent possible, and consistent with common sense and justice, the
modified judgment should take into account the earlier, expressed desires of the
patties." Bercume v. Bercums, 428 Mass. 635, 644 ('i999). "Although a merged
provision does not survive the judgment as a binding contract, we nevertheless will
review the findings to determine whether the judge gave appropriate consideration to the
parties' intentions as expressed in their written agreement." Mandel v. Mandel, 74 Mass.
App. Cf. 348, 351-352 (2009). S In this situation, the parties bargained far alimony to
continue until the Wife's death or remarriage. Although this provision is modiflabte, she
counted on continuing to receive alimony until her dea#h or remarriage. It was not
unreasonable for her fo do so.

The Husband's request for termination of alimony is denied and a Judgment shall issue
dismissing his Complaint.

February 25, 2014

Beth A. Crawford, Judge
Probate and Family Court

sSee Anderson v. Anderson,13-P-163 Memorandum and Order Pursuant to Ru(e 128

Page 10 of 11

1~ PL00'131
PL00322



Commonwealth of Massachusetts
The Triai Court

Probate and family Court
Berkshire Division Docket No.91 D0183DV

JOSEPH W. DOKTOR, Plaintiff

v.

DOROTHY A. DOKTOR, Defendant

JUDGMENT OF DISMISSAL

Upon the Complaint for Modification of Alimony fired June 21, 2013, as amertdect on

February. 70, 2014, after trial on February 11 ~ 20'i4, at which the Plaintiff was present

.and represented by counsel, and the Defendant was present and represented by

counsel, for the reasons contained in the Findings of Fact, Conclusions of Law and

Rationale of even date, IT IS ORDERED AND ADJUDGED THAT said Complaint be,

and hereby is, DISMISSED.

__~= a.3' - 1 ~ .__~ _ . _ _ -- --- -- _ _ ..__ -- _ _ __ =r=te--~ ~ Cr-c,~,::.~~ --- -- -_ -- - __ - — --- - --__

Date Beth A. Crawford. Judge

Probate and Family Court

:~~ ~"~-
;` . ~'~~~
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ra Session Laws: CI-lA~'TER 124 of the Acts of 2011

---~Ol
CHAPTER 124 AN ACT REFORMING ALIMONY IN THE COMMONWEALTH.

Page 1 of 8

Prins

Be it enacted by the Senate and House of Reprasentatives in General Court assembled, and
by the authority of the. same as follows:

SECTION 1. The first sentence of section 34 of chapter 208 of the General Laws, as
appearing in the 2008 Official Edition, is hereby amended by adding the following words:

~ under sections 48 to 55, inclusive.

SECTION 2. Said section 34 of said chapter 208, as so appearing, is hereby further amended
by striking out the third sentence and inserting in place thereof the following sentence: in
fixing the nature and value of the property, if any, fo be so assigned, the courE, after hearing
the witnesses, if any, of each of the parties, shalt consider the length of the mamage, the
conduct of the parties during the ma~iage, the age, heath, station. occupatlan, amount and
sources of income, vocational skills, employability estate, liabilities and needs of each of the
parties, the opportunity of each for future acyuisit~on of capital assets and income, and the
amount and duration of alimony, if any, awarded under sections 48 to 55, inclusive.

SECTION 3. Said chapter 208 is hereby further amended by adding the following 8 sections:-

Section 48. As used in sections 49 to 55, inclusive, the following words shall unless the
- ----- context'req~iFes-othenrvise,-have=#he-#oliowing-r~eanings — - ~ -

"Alimony", the payment of support from a spouse, who has the ability to pay, to a spouse in
need of support for a reasonable length of time, under a court order.

~' "Fu!! retirement age", the payor's normal retirement age to be eligible to receive full retirement
benefits under the United States Ofd Age, Survivors, and Disability insurance program; but
shalt not mean "early retirement age," as defined under 42 U.S.C. 496, if early retirement is
available to the payor or maximum benefit age if additional benefits are available as a result
of delayed retirement.

"Genera! term alimony", the periodic payment of support to a recipient spouse who is
economically dependent.

"Length of the marriage", the number of months from the date of legal marriage to the date of
service of a complaint or petition for divorce or separate support duly filed in a court of the

~~
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commonwealth or another court with jurisdiction to termina#e the marriage; provided,
however, that the court may increase the length of the marriage if there is evidence #hat the
parties' economic marital partnership began during. their cohabitation period prior to the
marriage.

"RehabiEitative a{imony", the periodic payment of support to a recipient spouse who is
expected to become economically self-sufficient by a predicted time, such as, without
limitation, reemploymen#; completion of job training; or receipt of a sum due from the payor
spouse under a judgment.

"Reimbursement alimony", the periodic or one time payment of support to a recipient spouse
,~ after a marriage of not more than 5~years to compensate the reapient spouse for economic

or noneconomic contribution to the financial resources of the payor spouse, such as enabling
the payor spouse to complete an education or job training.

"Transitional alimony", the periodic or one-time payment of support to a recipient spouse after
a marriage of not more than 5 years to transition the recipient spouse to an adjusted lifestyle.
or Location as a result of the divorce.

Section 49. (a) General term alimony shall terminate upon the remarriage of the recipient or
the death of either spouse; provided, however, that the court may require the payor spouse to
provide life insurance or another form of reasonable security for payment of sums due to the
recipient in the event of the payor's death during the alimony term.

(b) Except upon a written finding by the court that deviation beyond the time limits of this
~ec~on are r_equired_in _the-:interests=of justice; if #he-length=of-the-marriage~is'20 years or less,
general term alimony shall terminate no later than a date certain under the following
durational limits:

(9) If the length of the marriage is 5 years or less genera! term alimony shag
~' continue for not longer than one-half ttie number of months of the marriage.

(2) !f the length of the marriage is 10 years or less, but more than 5 years. general
term alimony shall continue for not longer than 60 per cent of the number of
months of the marriage.
(3) If the length of the marriage is 15 years or less but mare than 10 years,
general term alimony shall continue for not longer than 70 per cent of the number
of months of the marriage.
(4) tf the length of the marriage is 20 years or less, but more than 15 years,
general term alimony shall con~nue for not longer than 80 per cent of the number
of months of the marriage.

~~
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(c) The court may order alimony for an indefinite length of time for marriages for which the
length of the marriage was longer than 20 years.

(d) General term alimony sha(I be suspended, reduced or terminated upon the cohabitation of
the recipient spouse when the payor shows that the recipient spouse has maintained a
common household as defined in this subsection, with another person for a continuous
period of at least 3 months.

(1) Persons are deemed to maintain a common household when they share a
primary residence togefher with or without others. In determining whether the

~+ recipient is maintaining a common household, the court may consider any of fhe
following factors:

(i) aral or written statements or representations made to third parties
regarding the relationship of the persons;
(ii) the economic interdependence of the couple or economic
dependence of 1 person on the ofher;
(iii) the persons engaging in conduct and collaborative roles in
t'urtl~terance of their life together;
(iv) the benefif in the life of either or both of the persons ftom their
relationship;
(v) the community reputation of the persons as a couple; or
{vi) other relevant and material factors.

(2) An~limor~y obligation suspended;- reduced-"or terminated under finis subsecBon-
may be reinstated upon termination of the recipient's common household
relationship; but, if reinstated, it shall not extend beyond the termination date of
the original order.

(e) Unless the payor and recipient agree otherwise, general term alimony may be modified in
duration or amount upon a material change of circumstances warranting madifcation.
Modification may be permanent, indefinite or for a finite duration. as may be appropriate.
Nothing in this section shall be construed to permit alimony reinstatement after the recipient's
remarriage, except by the parties' express written agreement.

(~ Once issued, general term alimony orders sha(I terminate upon the payar attaining the full
retirement age. The payors ability to work beyond the full retirement age shall not be a
reason to extend alimony, provided that:

l ~-
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(1) When the court enters an initial alimony judgment, the court may set a different
alimony terminafion date for goad cause shown; provided, however, that in
granting deviation, the court steal( enter written Endings of the reasons for
deviation.
(2) The court may grant a recipient an extension of an existing alimony order for
good cause shown; provided, however, that in granting an extension, the court
shall enter wriftsn findings of:

(i) a material change of circumstance that occurred after entry of the
alimony judgment; and

(, (ii) reasons for tE~e extension that are supported by clear and
convincing' evidence.

Section S0. (a) Rehabilitative alimony shall teRninate upon the remarriage of the recipient, file
occurrence of a specific event in the future or the death of either spouse; provided, however,
that the court may require the payor to provide reasonable security for payment of sums due
to the recipien# in fihe event of the payor's death during the alimony term.

(b) The alimony term for rehabilitative alimony shall be not more than 5 years. Unless the
recipient has remarried, the rehabilitative alimony may be extended on a complaint far
modification upon a showing of compelling circumstances in the event that:

(1) unforeseen events prevent the recipient spouse from being self-supporting at
the end of the term with due consideratior~ to the length of the marriage;

-- 2 -the-eour-t=finds tea# the reci lent dried-to-become-stiff=su orfm ; ~n~ ---- -- — - - --~.
_____ ___ _ - --.- C 1 p Pp ' s

(3) the payor is able to pay without undue burden.

(c) The court may modify the amount of periodic rehabilitative alimony based upon material
~ change of circumstance within the rehabilitative period.

Section ~1. {a) Reimbursement alimarty shall terminate upon the death of the recipient or a
date certain.

(b) (3nce ordered, the parties shat! not seek and the court shall not order a modification of
reimbursement alimony.

{c) Income guidelines in subsection (b) of section 53 shat! not apply to reimbursement
alimony.

~~
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Section 52. (a) Transitional alimony shalt terminate upon the dea#h of the recipient or a date
certain that is not longer than 3 years from the date of the parties' divorce; provided; however,tt►at the court may require the payor to provide reasonable security for payment of sums due
to the recipient in the event of the payor's death during the alimony term.

{b) No court shall modify or extend transitional atimany or replace transitional alimony with
another form of alimony.

Section 53. (a) !n determining the appropriate form of alimony and in setting. the amount and
duration of support, a court shall consider: the length of the marriage; age of the parties;~ health of the parties; income, employment and employability of both parties, including
employability through reasonable diligence and additional training, if necessary; economic
and non-economic contribution of both parEies fo the marriage; marital lifestyle; ability of each
party to maintain the marital lifestyle; lost economic opportunity as a result of the marriage;
and such other factors as the court considers relevant and material.

{b) Except for reimbursement alimony or circumstances warranting deviation for other forms
of alimony, the amount of alimony should generally not exceed the recipient's need or 30 to
35 per cent of the difference between the parties' gross incomes established at the time of
the order being. issued. Subject to subsection (c). income shalt be defined as set forth in the
Massachusetts child support guidelines.

(c) When issuing an order for alimony, the court shall exclude from ifs income calcula~on:

---(1-}-capita(-gains-incam~artd~divid~rrd~and-interest income which—derive from
assets equitably divided between the parties under section 34; and
(2) gross income which the court has aireacly considered for setting a child
support order.

(d) Nothing in this section shall limit the court's discretion to cast a presumptive child support
order under the child support guidelines in terms of unallocated or undifferentiated alimony
and child support.

(e) !n sefting an ihitial alimony order, or in modifying an existing order, the court may deviate
from duration and amount limits for general term alimony and rehabilitative alimony upon
written findings that deviation is necessary. Grounds for deviation may include:

(1) advanced age; chronic illness; or unusual health circumstances of either party;
(2) tax considerations applicable to the parties;
(3) whether the payor spouse is providing health insurance and the cost of health

~6 .
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insurance for the recipient spouse;
(4) whether the payor spouse has been ordered to secure life insurance for the
benefit of the recipient spouse and the cost of such insurance;
{S) sources and- amounts of unearned income, including capita(galns, interest and
dividends, annuity and investment income from assets that were not allocated in
fhe parties divorce;
(6) significant premarital cohabitation that included economic partnership or
marital separation of significant duration, each of which the court may consider in
determining the length of the marriage;
(7~ a party's inability to provide for that party's own support by reason of physical
or mental abuse by the payor;
(8} a party's inabilit}r to provide for that party's own support by reason of that
party's deficiency of property, maintenance or employment opportunity; and
(9) upon written findings, any other factor that the court deems relevant and
material.

(~ In determining the incomes of parties with respect to fhe issue of alimony, the court may
attr+bute income to a parfy who is unemployed or underemployed.

(g) if a court orders alimony concurrent with or subsequent to a child support order, the
combined duration of alimony and child support shall not exceed the longer of: (i} the alimony
or child support duration available at the time of divorce; or {iij rehabilitative alimony
beginning upon the termination of child support.

Section 54. (aj In fhe event of the payor's remarriage, income and_ assets of the payor`s
spouse slialf nofbe considered in a redetermination of alimony in a modifica#ion action.

@) income from a second job or overtime work shall be presumed immaterial to alimony
modification if:

(1) a party works more than a singfefull-time equivalent position; and
(2} the second job or overtime began after entry of the initial order.

Section 55. (a) The court may require seasonable security for alimony in the event of the
payor's death during the alimony period. Security may include, but shall not be limited to,
maintenance of life insurance.

(b) Orders to maintain life insurance shall be based upon due consideration of the following
factors: age and insurability of the payor, cost of insurance; amount of the Judgment; policies
carried during the marriage; duration of the alimony order; prevailing interest rates at the time
of the order; and other obligations of the payor.

~~
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(c) A court may modify orders to maintain securify upon a material change of circumstance.

SECTION 4. (aj Section 49 of chapter 2U8 of the General Laws shall apply prospectively
such that alimony judgments entered before March 1, 2012 shall terminate only under such
judgments, under a subsequent modification ar as otherwise provided for in this act.

(b) Sections 48 to 55, inclusive, of said chapter 208 shall not be deemed a material change of
circumstance that warrants modification of the amount of existing alimony judgments;
provided, however, that exisfing alimony judgments that exceed the durational limits under
section 49 of said chapter 208 shall be deemed a material change of circumstance that

~ warrant modification.

Existing alimony awards sha11 be deemed general term alimony. Existing alimony awards
which exceed the durational limits established in said section 49 of sold chapter 208 shall be
modified upon a complaint for mod cation without additional material change of
circumstance, unless the court finds that deviation from the dura~onal limits is warranted.

(c) Under no circumstances shall said sections 48 to 55, inclusive, of said chapter 208
provide a right to seek or receive mod't~icafion of an existing alimony judgment in which the
patties have agreed that their alimony judgment is not modifiable, or in which the parties have
expressed their intention that their agreed alimony provisions survive the judgment and
therefore are not modifiable.

SECTION 5. Any complaint for modifcafion filed by a payor under section 4 of this act solely_ __ - .
----- ~-̂ be-c~anse th~exisfi~ig alimony judgment exceeds tFie~uiationat-limits of section 4~ of chapter

208 of the General Laws, may only be filed under the following lime limits:

(1) Payors who were married to the alimony recipient 5 years or less may file a modification
action on or after March 1, 2013.

(2) Payors who were married to the alimony recipient 10 years or less, but more than 5 years,
may file a modification action on or after March 7, 2014.

(3) Payors who were married to the alimony recipient 15 years or less, but more than 70
years, may file a modification action on or after March 1, 2015.

(4) Payors who were married to the alimony recipient 20 years or less but more than 'I 5
years, may the a modification action on or after September 1, 2015.

l~
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SECTION 6. Notwithstanding clauses (7) to (4} of section 5 of this act, any payor who has
reached fu!! retirement age, as defined in section 48 of chapter 208 of the General Laws, or
who wilt reach full retirement age an or before March 1, 2015 may the a complaint for
modification on or after March 7, 2093.

SECTION 7. This act shall take effect on March 7, 2012.

Approved, September 26 , 2017.

1~
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Massachusetts General Laws
CHAPTER 208. DIVORCE.

Section 48. Definitions applicflble to Secs. ~9 to g5

(Text of seclic»: added by 1011, I14, S'ec. 3 e,(fecli~~e :t~farclt 1, 2012 applicable as provided by 2011, 13.1, Sec'. 4.See 301 /. /24, .Sec. 7. j

Section 48. r~s used in sections 49 l0 55, inclusive, the following tivords shall, unless the context reyuiresothen~~ise, have the ti~llowing mc~aninbs:-
"Alimony", the payment of'support from a sEwuse, ivho has the abilit~~ to pay, to a spouse in need of support 1'or areasonable length of time, under a court order.
"Full retirement age", the payor's normal rctiicmem age to be eligible to receive full retirement benefits under theUnited States Qld Age, Survivors, and Disability [psurance program; but shat! not mean "earl} retirement age," asdefined under 42 U.S.C. 416, if early rctiremcnt is available to the payor or maximum benefit agc if aJditional benctitsare available as a result of delayed retirement.
"General term alimony", the periodic payment of support to a recipient spouse who is economically dependent."Length of the mamia~e", the number of months from the date of legal marriaDe to the date of service of acomplaint or petition for divorce or separate support duly filed in a court of the commonwealth or another court with~ jurisdiction to terminate the marriage; provided, however, that the courC may increase the length of the marriage ifthese is evidence that the parties' economic marital partnership began during their cohabitation period prior to themarriage.
"Rehabilitative alimony", the periodic payment of support to a recipient spouse who is expected to Gecomeeconomically selfsutrcient by a predicted time, such as, without limitation, reemployment; completion oFjubtraining; or receipt of a sum due from the payor spouse under a judgment."Reimbursement alimony", the periodic or one time payment of support to a recipient spouse after ~ marriage ofnot more thin 5 years to compensate the recipient spouse for economic ar noneconomic contribution to the financialresources of the payor spouse;, such as enabling the payor spouse to complete an education or job training."Transitional alimony", the periodic or one time payment of support to a recipient spouse after a marriage of notmore than 5 years to transition llie recipient spouse to an adjusted lifestyle or location as a result of the divorce,

O 2014 Social Law Library. All Rights Reserved.
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Massachusetts General Laws
CHAPTER 208. DIVORCE.

Section 49. Termination, suspension or modification of Qeneral term alimonti

(Text aJseclios~ added by 10/ l..124, Sec. 3 efJecliee ;Llu~•ch !, 20/2 applicable as prarided by 201 /, I -i, Sec. -!.See 201 !. 124, Sec. 7./

Section 49. (a) General term alimony shall terminatE upon the remarriage of the recipient or the death of eitherspouse; provided, however, that the court mar require the payer spouse to provide life insurance or another form ofreasonable security for pa~~mcnt of sums due t~ the recipient in the event of the payors death during the alimony term.(b) Except upon a ~vrilten finding by the court that deviation beyond the time limits of this section are required inthe interests of justice, if the length of the marriage is 30 years or less, general term alimony sha11 terminate nn laterthan a ciatc certain under the following duralionsl limits:
(1) If the length of the marriage'is 5 years or less, general term alimony shall continue foroot longer than one halfthe numberofmonths oCthe ma~riagc.
(2) If the length of the marriage is IO years or less, but more than 5 years, general term alimony shall continue fornot longer than 6U per u:nt of the number of months of the marriage.
(3) If the length of the marriage is 15 yeArs or less, but more than 10 years, general term alimon} shall continue fornot longer than 70 per cent of the number of months of the marriage.

~ (4) [f the length of the marriage is 20 years or less, but more than (5 years, general term alimony shall continue fornot longer than 80 per cent of the number of ~nond~s of the marriage.
(c} The court may order alimony for an indefittite length of time for marriages for which the length of the marriagewas longer than 20 years.
(d) General term alimony shall be suspended, reduced or terminated upon the cohabitation oFthe recipient spouse~vlten the payor shows that the recipient spouse has maintained a common household, as defined in this subsection,iti ith another person for a continuous period of ut least 3. months.
(l) Persons are deemed to maintain a common household when they share a primary residence together with orwithout others. In determining whether the recipient is maintaining a common household, the court may consider anyof the following factors:
(i) oral or written statements or representations made to third parties regarding the relAtionship of the persons:(ii) the economic interdependence ofthe couple or economic dependence of 1 person on the other;
(iii) the persons engttginb in conduct and collaborati~~e roles in furtherance of their life together,
(iv) the benefit in the li fe of etcher or both of the persons from their relationship;
(v) the community reputation of the persons as a couple; or
(vi) other relevant and material factors.
(2} An alimony obiigatinn suspended, redur.~d ar terniinnted under this subsection may be reinstated upontermination of the recipient's c:ommou household relationship, but, if reinstated, it shall not extend beyond thetermination date of the originll order,
(e) Unless the puyor and recipient agree otl~crwise, general term alimony may be modified induration or amountupon a material change of circumstances warranting modification. Modification ma}' be permanent, indefinite or for afinite duration, as may be appropriate, Nothing in this section shall be construed to permit alimony reinstatement alterthe recipient's remarriage. except by the parties' express Kritten agreement.

---- - - payor's a i ity to work beyond the full retirement age shall not be a reason to extend alimony, provided that:
(1) 11~'hen the court enters an initial alimony judgment, ehe court may set a different alimony termination date for•good cause shown; provided, ho~~ever, that in granting de~ialion, the court shall enter written findings ofthe reasonsfor deviation.
{2) The court may grant a recipient an extension of an existing alimony order for good cause shown; provided,however, that in eranting an extension, the wart shall enter written findings of,~ (i) a material change of circumsla~~ce that occurred after entry of the alimon~~ judgment; and
(ii) reasons for the c:ctension that arc sup~rted by clear and convincing evidence.
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